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The legal concept of eminent domain was created to allow entities providing infrastructure for public 
benefit to obtain private property for that use.  It was intended to be used for projects such as rail road 
tracks, interstate highways, and pipelines supplying utilities serving the public.  Currently, a massive 
building effort is underway in the United States for the first time in over a generation.  Use of hydraulic 
fracking to obtain previously inaccessible natural gas in the northeastern United States has created a 
tremendous demand to move the gas to markets across the globe. 
 
To build a pipeline, owners obtain an easement from property owners to place the infrastructure in/on 
the land for a one-time payment.  The landowner continues to own the land and to pay its local property 
taxes.  State and local governments get annual property taxes for the value of the pipeline 
infrastructure, depending upon state law.  This income is hyped as a societal benefit without 
consideration of the loss of property tax income due to lost value of affected property.  In fact, pipeline 
owners claim affected property does not lose value.  However, the newer, larger, higher pressure 
pipelines appear to negatively affect value. Typically, a width of about 125 feet of land is used during 
construction of the pipeline and 75 feet is controlled by the pipeline owner for the life of the 
infrastructure.  Often, the pipeline owners reserve the right to later expand the infrastructure (add 
another pipeline).  Pipeline owners periodically visit the property to inspect the pipeline and landowners 
are required to contact the pipeline owner whenever digging or new uses are considered (FERC, 2015). 
When eminent domain authorized under section 79h) of the Natural Gas Act and Federal Rules of Civil 
Procedure (Rule 71A)is used, private property can be accessed even without landowner agreement 
(FERC, 2015).  If the landowner and the company cannot agree on access and a price, courts order 
access and set the landowner compensation, often involving local citizen panels. 
 
Landowners are told that after construction of pipelines the property can be used for anything but 
buildings or timber.  The pipes are installed three to four feet below the topsoil, deeper on farms.  Older 
pipelines may be eight to 12 inches in diameter.  Currently, pipelines of 36 to 42 inches in diameter are 
used and the colorless, tasteless, odorless gas is pushed through the transmission system by high 
horsepower compression stations.  Pipeline owners may require that the pipeline is only crossed at 
reinforced crossings, which further limits landowner use.  Essentially, pipeline owners take control of 
property use and must be involved whenever changes are considered.  They reserve the right to enter 
property “when needed” (FERC, 2015). 
 
Pipelines are generally owned by limited liability companies, a form of ownership that protects any 
assets that are not part of this specific business.  Thus, if the pipeline is unsuccessful and ends up 
bankrupt, or if the pipeline is damaged or explodes, other businesses that the pipeline owner has will 
not have to be tapped to pay the costs.  In some cases, states require businesses to post a bond or 
insurance policy to assure that if landowners experience loss, it is compensated.  This is not required for 
transmission pipelines. 
 
While pipeline supporters claim that pipelines are the safest way to move natural gas, explosions and 
fires occur on a regular basis.  As a result of budget cuts, federal pipeline safety inspectors in the 
Pipeline and Hazardous Materials Safety Administration (PHMSA) in the Department of Transportation, 
have been reduced to a ratio of one inspector per 18,000 miles of pipeline.  PHMSA has not had a 
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consistent leader and has not had sufficient staff to address its safety responsibilities.  Every four years 
Congress reauthorizes the agency and sets goals for its work.  On 14 July 2015 the United States House 
of Representatives Energy and Power Subcommittee of the Energy and Commerce Committee held a 
hearing to review the work of PHMSA, especially relative to pipeline accidents.  The Interim 
Administrator faced strong questioning, and it was clear that the agency still lacks sufficient leadership 
and resources to meet its mandate.  Industry representatives tended to support the agency’s progress, 
helping justify the lack of action (Energy and Power, 2015).  There was no citizen representative on the 
panel; if there had been, that person would have likely been extremely dissatisfied with the work of 
PHMSA to inspect pipelines and protect lives and property near them. 
 
“Since 1986, the entire pipeline safety program has been funded by a user fee assessed on a per-mile 
basis on each pipeline operator OPS regulates” (http://www.phmsa.dot.gov/about/org).   However, 
Congress has been unwilling to require fees to meet the need.  Plans call for safety inspections every five 
to ten years, with emphasis placed on high population areas.  This means that rural areas, where most 
of the new transmission pipelines are proposed, will continue to not get much attention from federal 
safety inspectors.  Unfortunately, much of the specific safety and property loss data is not systematically 
collected and the media often does not know about or does not report on losses, but there are many 
and losses are significant.  A 20-inch gas transmission line exploded in May and people reported a sound 
like a jet crash (Veilmetti, 2015).  Further, “(b)etween 2005 and 2014, pipeline failures caused by natural 
force damage events resulted in property damages totaling $1,601,313,884 (Dominguez, 2015).  
 
These pipelines are designed to move natural gas long distances, not to serve the ultimate user of the 
gas.  At distribution companies decompression occurs and the familiar odorant is added before the gas is 
taken to local users in smaller pipelines.  For the currently proposed pipelines, prices for facilities to 
access natural gas from the transmission pipeline are set in the range of five million dollars.  When 
distribution infrastructure does not already exist, it must be developed for a cost of another five to eight 
million dollars.  Further, distributors must agree to regularly buy huge minimum quantities of natural gas 
for decades. As a result, only very large entities can afford to access the gas.  Transmission pipeline 
owners want to move the gas long distances without interruption, so costs are purposefully high.  
 
Deregulation and reducing the impact of government on businesses became the major political goal in 
the 1980’s.  When cellular telephone technology was deployed, it was not considered to be service 
necessary for everyone and unlike traditional landline service and electric energy service, companies 
were not obligated to provide service to everyone.  As a result, these companies were not awarded the 
right to use the power of eminent domain.  They have been forced to negotiate with private landowners 
to obtain the right to build the towers required to make the system work.  Generally, long term leases 
for which companies reimburse owners for property taxes and annually pay the owner a fee are 
negotiated.  Landowners cannot use the land, and face the longshot risk that infrastructure will fall or 
somehow cause injury or property loss, but they do get income every year that the structure is in place 
and guarantees that it will be removed if it is no longer used. 
 
Landowner frustration with the pipelines is extensive (Meador, 2015) and the processes followed, 
communication strategies, and overall management of the projects have made it difficult for the 
thousands of affected citizens to participate.  FERC is clearly designed to approve pipelines, with a 
record of only failing to approve one pipeline in the last ten years (Cantarow & Hippauf, 2015).   Local 
organizations such as Preserve the New River Valley and Friends of Buckingham have sprung up from 
North Carolina to New Hampshire to organize local opposition to the pipelines.  Social media is full of 
reports of challenges and activities of grass roots activists as they seek to stop the pipelines and related 
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infrastructure. The Sierra Club is providing considerable leadership to efforts 
(http://content.sierraclub.org/naturalgas/.  Beyond Extreme Energy (BXE) has waged several high profile 
protests, most recently including an eighteen day fast as protestors camped outside of FERC’s 
Washington, DC offices demanding that FERC stop issuing permits to expand energy infrastructure 
(Beyond Extreme Energy, 2015).  Advocates in the Finger Lakes area of New York state are waging daily 
blockage of the entrance of a work site linked to preparing caves under the lakes for natural gas storage. 
(We are Seneca Lake, n.d.). It has been decades since so many grass roots citizens have been so active 
over such a large portion of the United States. 
 
Part of the impetus for the citizen activism may be the growing support for individual property rights.  
Since the famous Kelo Eminent Domain decision of the U.S. Supreme Court in 2005 that economic 
development was a “public use” under the Fifth Amendment to the U.S. Constitution, US citizens have 
demanded stronger property rights protections.  Polls show that citizens consistently and 
overwhelmingly oppose Kelo and support strong private property rights.  Nine state supreme court 
decisions have limited the use of eminent domain and 43 state legislatures have improved their laws to 
better protect property rights.  Forty-four projects that attempted to use eminent domain for private 
development have been beaten. (Institute for Justice, n.d.). 
 
There is no assurance that the supply of gas is sufficient to warrant construction of all of the pipelines 
and related infrastructure.  In April 2015 insiders predicted that half of all fracking companies in the U.S. 
will be out of business or sold by the end of 2015 (Oyedele, 2015). The International Energy Agency has 
recently reduced its projection of growth in global demand for natural gas by 2016 from 16 percent to 
11 percent.  The world’s demand for gas grew by only 0.4 percent in 2014, the smallest gain since 2009 
(Buurma, Stapczynski & Malik, 2015).  Further, “The global LNG industry now resembles a game of 
‘musical chairs’ with far more projects than the market can absorb,” said James Taverner, an IHS analyst 
in Tokyo. “There is a very narrow window of opportunity for new projects that want to take final 
investment decision by 2020." (Buurma, Stapczynski & Malik, 2015). 
 
Since the companies proposing to build the new pipelines intend them to be profitable ventures, 
landowners question whether it is appropriate to use eminent domain to obtain land.  Some pipeline 
owners claim the natural gas will be used primarily for generating electricity, but they are building much 
more transmission capacity than can be needed for that purpose.  Even if they switch current providers 
of natural gas with the gas from the new transmission lines, that will free up gas to be sold for non-
utility uses including export.   
 
While many landowners would not agree to host a large high pressure pipeline under any conditions, if 
pipeline owners did not have the power of eminent domain they might conduct the process in a manner 
more respectful of private property rights.  If hosts of pipeline infrastructure received annual 
compensation for doing so, some landowners might even seek the opportunity.  This change would 
change the tenor of negotiations between pipeline owners and private landowners.  Pipeline owners 
would no longer be able to hold the threat of eminent domain over private landowners from the first 
contact about a project.  They would have to respect private landowners’ property rights. 
Rules for energy utilities have changed over the past twenty years, providing more opportunities for 
earning and fewer government demands.  Utilities regularly remind decision makers that they are 
unwilling to take on more obligations, and that they must be compensated for the things they do so 
their businesses remain profitable.   
 

http://content.sierraclub.org/naturalgas/
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It is only fair to modernize rules of eminent domain for landowners given the situation.  For profit, 
limited liability, companies while owned and operated by utilities with an obligation to serve in some 
cases, do not themselves have an obligation to serve.  Some pipelines are proposed by owners with no 
obligation to serve.  Private owners should not have to give up private land for use by other private 
owners for profitable, not public use.  The current boom in pipeline infrastructure provides an excellent 
opportunity for modernization of eminent domain. 
 
The procedures used by FERC to approve pipelines gives the impression of a collaborative process (FERC, 
2015).  However, citizens involved quickly become aware that its research is largely superficial and FERC 
schools applicants on what to do to get proposals approved.   
 
Family economics and resource management professionals need to be aware of the battle that is going 
on over private property rights.  Many affected landowners are not sophisticated consumers and land 
companies hired by pipeline owners use threats of eminent domain and other high handed strategies to 
pressure them.  Landowners are forced to keep details of agreements secret, so they are prohibited 
from working with neighbors even if the landowner wanted to share the information.  Since real estate 
is the single most valuable resource held by most families, what happens in these processes affects 
family finances.  Educators can help landowners understand the processes, agencies involved, and how 
to obtain assistance from reputable providers.  They can also help landowners who want to change the 
current use of eminent domain to one that levels the playing field between powerful corporate interests 
and consumers.  
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